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In the process of creating any just law, one thing is taken into consideration before all others: The right to life. No just law can interfere with this right, and all must revolve around it, as it is the absolute most basic element of every functional society. This right, backed up by laws, is the primary facilitator for human progress; without it, we would all wallow in paranoia, far too preoccupied with our own safety to focus on any creative achievement, or better future. Therefore, an infringement of one person’s right to life by another is not only a crime against the victim, but against humanity. No matter where in time and space a person is, whether in Nazi Germany, or present day Massachusetts, one universal law should remain clear: the taking of a life must always be a last resort and, whenever possible, seriously weighed and considered by an impartial judge. However, none of these conditions were met when Defendant H decided to kill Chris Gueffroy on the night of February 5th, 1989. Defendant H did not consider, weigh, or try to avoid killing Mr. Gueffroy, and should therefore pay a higher penalty than was previously assigned to him.


Without ever being explained this, people know of a certain standard that all laws should adhere to. One such standard involves the punishment or enforcement of a law fitting the crime it wishes to prevent. It would be absurd for me to believe, unless Defendant H was raised in a cave far from civilization, that he would consider the unlawful crossing of a border as punishable by death. If such a thought were to be instilled in his mind by his superiors, his common sense and past experience should have surfaced and helped his reason intervene. 



In the case of the defendant, one cannot assume that he was 

unable to recognize the few basic principles that are 

indispensable for human coexistence and that belong to the 

untouchable basic assets and core of the law, such as it lives 

in the legal consciousness of all cultured nations—perhaps 

because he had not been educated in a knowledge of these 

principles. Justice and humanity were explained and 

pictured as ideals also in the GDR.  (21)

Since neither culture nor education (or lack there of) could have prevented Defendant H from realizing the injustices of his action, we must assume that it wasn’t that common-sense and knowledge of morality never surface in H’s mind, but that he chose to ignore them at the expense of Gueffroy’s life. 


H’s Defense will likely wish to introduce the previous GDR law as a considerable force sufficient in (1) persuading H that his actions aligned with proper conduct and (2) - coercing H into acting as he did. However, neither of these allegations are valid for reasons I will now discuss. 


 Living in post WWII Germany, H should have been all the more aware of the states ability to legislate unjust laws, especially in his position (given the power to take lives and carry a gun.) The Federal Constitutional Court was aware of this.



It was especially the time of the National Socialist Regime 

in Germany that taught us that the legislator can also 

legislate injustice…there must be a possibility, in extreme 

cases, to evaluate the basic principle of material justice more 

highly than the principle of legal certainty, such as it is 

expressed in the applicability of positive law for routine cases. (21)

Unfortunately, H chose not to evaluate the law and make the mistake, not unlike a Nazi soldier, of obeying his superiors. 


The second allegation (the one claiming that the law coerced H to act as he did) is even easier to refute. It is a poor attempt at a duress defense; the facts simply do not match the necessary criteria for inducing duress. At it’s most basic level, duress is an affirmative defense that protects those who are coerced to act “by the use of, or threat to use, unlawful force against his person or the person of another that a person of reasonable firmness in his situation could have been unable to resist.” (Katz 65) But to contend that H was in such a desperate position is asinine for many reasons. 

First, the nature of the law is not one which can possibly coerce anyone to kill another person. It is similar to the following situation. Imagine if tomorrow our government passed a law making it legal to murder. In that world, should you choose not to murder, there is no penalty for this. The law only states that you may do so, not that you must do so at all times. Similarly, H could have chosen not to fire his gun at all. Nothing in the evidence suggests that any superior officers were present, so turning the other cheek would not have resulted in any sort of penalty. Furthermore, even in the presence of an officer, the so-called eminent danger H was facing was a mere few months in jail for disobeying an officer, a threat that clearly does not merit ending a life. Summed up, no law enforcer was there to scrutinize H, and no threat of punishment could have warranted killing Gueffroy. Therefore, nothing could have coerced him to act as he did. His choices were entirely his own. 

But H may now contend that he felt compelled to fire because his fellow soldiers were present and could report his unwillingness to fire to his superior officers. However, even in this case (which still fails to address the disparity between the irreversible damage done and the minor penalty avoided,) H had other choices he could resort to before executing Gueffroy. He could have purposely missed completely, he could have fired a few rounds in the air to scare the trespassers, but he chose not to, and instead shot Gueffroy in the heart.        

There is one final fact that’s even more disturbing than all previous ones, and which finally proves that H shot Gueffroy out of an internal desire to do so. Even at the time of the crime, the law itself did include a clause that, though it was still insufficiently humane, stated that “The life of persons is to be spared to the extent possible.” (20) H fired a single shot which was meticulously aimed to hit Gueffroy in the heart. An attempt to spare Gueffroy’s life was never attempted, but even the GDR’s law would have preferred that H act differently. The fact is, the law H was enforcing would be satisfied with an injured Gueffroy. H could have aimed for Gueffroy’s leg, rendering him immobile, but he chose not to, and instead shot him in the heart.


Now the defense may suggest that H meant to fire at Gueffroy’s leg, but missed. As possible and compelling as this may be, it is no reason to acquit H. If H is to take on the responsibility of border guard, he must know that accurately firing a gun is a necessary skill in this profession. Just as a surgeon knows his various tools and organs before operating, so should a captain know the tides, stars, and maps, and so should a soldier know his gun. Moreover, though forty meters is far from an unreasonable distance to expect accuracy from a soldier, if H felt insecure about his marksmanship, he should not have fired at all, as human life was at stake. Since he did fire, he is responsible for shooting Gueffroy in the heart.


What we have shown is that H’s actions completely violated the sanctity of a person’s right to life. He tried to mask his crime behind the fact that he was acting under GDR’s laws, but we know that even the GDR law called for less harsh enforcement. We have also shown that H must have known it was immoral to kill a man for breeching a boarder, because he was educated and raised in a proper environment. Furthermore, he must have known that not all official legislations are just, especially since he grew up in post-Nazi Germany. We know he did not have fierce or eminent damage threatened upon him and therefore could not have been forced to act as he did, which invalidates any duress defense.  It appears then that H acted out of virtually free, personal choice. He could have chosen to miss completely, or at least fire at Gueffroy’s legs, but instead H chose first to fire and then to aim for Gueffroy’s chest. Clearly H committed a bad act. However, since intentions are not clear, I do not believe that we should convict H of first degree murder. Nonetheless, what I have outlined suggests that anything less than a five-year sentence is unfairly weighed in favor of the guard. 
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