When Should Interns Be Paid?

More often than they are. Whether an intern should be paid wages under the Fair Labor Standards Act (FLSA) depends on the circumstances. The Dept. of Labor holds that if all six of the following conditions are met, the student is not considered an employee and not entitled to at least minimum wage and overtime:
1) The training, even though it includes actual operation of the facilities of the employer, is similar to that which would be given in a vocational school.
2) The training is for the benefit of the trainees.
3) The trainees do not displace regular employees, but work under close observation.
4) The employer that provides the training derives no immediate advantage from the activities of the trainees, and on occasion his operations may actually be impeded.
5) The trainees are not necessarily entitled to a job at the completion of the training period.

6) The employer and the trainees understand that the trainees are not entitled to wages for the time spent in training.

In a 1983 Opinion Letter, the DOL determined that student interns would not be considered employees if they receive college credits for performing an “internship which involves the students in real-life situations and provides the students with educational experiences unobtainable in a classroom setting.” The DOL further addressed the status of interns in a 1988 Opinion Letter asserting that students would not be considered employees when they are involved in programs that are "designed to provide students with professional experience in the furtherance of their education and training and are academically oriented for their benefit." 

Sometimes a company’s internship listing is accompanied by the note: “Interns are considered trainees under the Fair Labor Standards Act of 1973.”  By requiring a student receive academic credit, a company can maintain that the internship is part of an academic program.  For many career tracks it is, especially where specific learning outcomes, formal training, or competency exams attach to the internship, such as in physical therapy, pharmacology, and law. When students are dispensing pills or justice, the internships are usually carefully supervised.  However, the growth in unpaid internships has been largely in the areas of politics, media, journalism, and public relations, where no particular competencies will be tested, and the academic/learning goals of the internship are often vague.

An academic credit requirement does not necessarily get a company off the hook for paying wages; the DOL’s six criteria still apply. In a 2002 opinion, the DOL especially considered criterion #4: whether “productive work performed by the mentees would be offset by the burden to employers from the training and supervision provided.”  Even internships at nonprofits, government agencies, and NGOs are not exempt from the FLSA rules, although there is more latitude, since volunteers typically provide service for humanitarian and civic reasons. “The FLSA recognizes the generosity and public benefits of volunteering, and does not seek to impose unnecessary obstacles to bona fide volunteer efforts for charitable and public purposes.” As with for-profit enterprises, student interns can be paid wages, a stipend, or a grant to help cover expenses. 
Essentially, the scale of benefit should tip toward the student.  If the job training program primarily provides professional experience that furthers a student’s educational goals, a student may not be considered an employee entitled to compensation. But if the students are doing work usually done by employees and are not receiving training and close mentoring, they should be paid wages.  Many of the best internship programs put the interests of the students first AND pay them a wage. 
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