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 Shah Bano:  The Dilemma of Religious Liberty and Sex Equality

Religious freedom and sex equality are both important values.   But in practice these values can conflict, for religious freedom can be used by adherents of patriarchal religions to thwart sexual equality.   One obvious example is the use of religious training to socialize children into stereotyped gender roles.  A very dramatic example of a different sort is the Shah Bano case from India.  To understand this case, though, one must first know something about the Indian system of “personal law.”  

Personal Law in India

India has a uniform system of criminal and commercial law that applies to all persons regardless of their religious identity.  The same is not true, however, of “personal law,” namely, law governing issues of marriage, divorce, child custody, adoption, guardianship, and the inheritance of property.  Instead of a uniform system, there is one set of personal laws that applies to Hindus, another to Muslims, another to Christians, another to Parsis (i.e. modern day Zoroastrians), and a secular law that applies to those who fit none of these other categories.  Thus for instance Hindu couples are governed by the Hindu Marriage Act of 1955, while Muslim couples are governed by the Shari’a Act of 1937.  These laws can be quite different.  Hindu law, for instance, prohibits polygamy, while Muslim law permits men to have up to four wives.

Despite the existence of these systems of religious laws, India still considers itself a secular state.  Secularism there is understood, not as a separation between religion and state, but instead as an even-handed involvement in religion by the state.  Also underwriting India’s claim to be a secular state is the fact that a single judiciary applies criminal, commercial, and personal law.  In other words, there are no separate “religious courts” or religious clerics who serve as judges.  Thus a judge who happens in his private life to be Hindu will apply Muslim personal law to a Muslim couple who, say, wishes to divorce; likewise, a judge who happens to be Muslim will apply Hindu personal law to divorcing Hindus; and so on.  

The resulting system is complex, to say the least.  Here is a rough sketch of how it works:  at birth, parents must classify their children as belonging to some religious group (usually their own) or none at all.  If a religious group is chosen, the child is thereafter governed by that system of personal law.  Conversion from one religion to another is allowed; this results in a change of legal system for the convert.   If a person wishes to marry someone from a different religion, one or the other person must convert to the partner’s religion, or both partners must at the time of marriage declare their wish to be governed exclusively by the secular system of personal law.

Conversion, then, is possible.  Obstacles to conversion do exist, however.  Presumably a spouse can convert to a new religion only if his or her partner agrees to as well.  Moreover, conversion is often difficult in practice owing to some complexities of inheritance laws.  These laws typically give individuals some independent say in how their extended family’s property is passed on; individuals who convert away from their family’s religion, however, lose this say and thereby place their inheritance at some risk.   (This factor also discourages couples from choosing secular marriage and from declaring a secular identity for a newborn child.) 
The Shah Bano Case

It is within this elaborate system of personal law that the Shah Bano case arose.  Shah Bano was an elderly Muslim woman who in 1978 was thrown out of her home by her wealthy husband after forty-four years of marriage.  Islamic personal law required the husband only to return to his wife the dowry she had brought into the marriage.
  This he did; the dowry came to less than $100 by today’s rates.  Since this was clearly not enough to live on, Shah Bano sued for regular maintenance payments under Section 125 of the uniform Criminal Procedure Code, which forbids a man “of adequate means” to permit various close relatives (including an ex-wife) to remain destitute.  Many Muslim women in straights similar to Shah Bano had in the past won such suits, and indeed, Shah Bano won her case.  However, in Shah Bano’s case the Chief Justice of the Supreme Court of India took the occasion to remark in his opinion just how unfairly Islamic personal laws treated women and thus how necessary it was for the nation to adopt a Uniform Civil Code in place of the pluralist system of personal laws.  Though himself a Hindu, the Chief Justice also went on to argue that no authoritative text in Islam forbade the payment of regular maintenance to ex-wives.
Controversy immediately erupted.  The Islamic Clergy and the Muslim Personal Law Board, among others, organized mass demonstrations against the ruling.  The resulting public furor led the government of Rajiv Gandhi to introduce the (perversely titled) “Muslim Women’s (Protection after Divorce) Act of 1986,” which deprived all and only Muslim women of the right of maintenance guaranteed under the Criminal Procedure Code.  It remains law to this day.  Some Hindu activists have complained that the law discriminates against Hindus by giving Muslim the “special privilege” of freedom from maintenance payments.  As one would expect, Muslim defenders of the law dispute this claim; rather than granting special privileges, they say, the law merely respects Muslims’ religious freedom and recognizes their cultural difference—a type of recognition that is essential, they claim, in a multicultural nation like India.  Were the personal law system replaced by a Uniform Civil Code, Muslim opponents argue, this code would inevitably reflect majoritarian Hindu sensibilities and ideals.
Some questions for reflection:  (1)  If India were to adopt a Uniform Civil Code that replaced the systems of personal law, would this amount to restricting Indian Muslims’ (and other religious minorities’) religious freedom?  Why or why not?   (2)  Are Muslim defenders of the system of Islamic personal law right to argue that any Uniform Civil Code would be an attempt to flatten out the differences between groups—that is, an attempt to create a homogeneous rather than a multicultural nation?  Why or why not?  (3)  Do you think there is any alternative other than a Uniform Civil Code for achieving equality for women in India?  
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� A dowry is a sum of money that must be paid by the family of the bride to the family of the groom.  In cultures that require dowries, a woman is regarded as a permanent dependent, first of the father, then of her husband.  The dowry represents a father’s payment for this future dependency care.  






